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A future full of questions
Earlier this year we might have quietly patted ourselves on the back at how
Australia had handled the Covid-19 pandemic. We were travelling well, especially
compared with some other countries.
But lately those feelings have been diluted.
With Sydney’s third wave of the virus taking hold and spreading, seeing an end to
the crisis is difficult.
Yet despite the gloom, positives continue to emerge which go beyond learning how
to make sourdough or the empty praise at cutting your child’s unruly mop. You’ll be
OK … it’s only a little lopsided
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On the plus side, our industry keeps moving forward with
technology being used in more creative ways. Ultimately this makes
the online experience less problematic, more inviting and more
effective.
I think we’re getting used to the new normal. Then again, what choice is there really!
Flexible work arrangements certainly reflect this, as individuals and organisation
embrace the new paradigm.
After initially wading into deep water, we can now afford the effort of finding the most
beneficial and enjoyable way to swim.

Some 2020 R3 stats
On the justice front, the pressure on calling-out sexual harassment and discrimination,
across a range of professions, continues to gather momentum.
Yet the challenges of the pandemic remain. In some instances they’ve even
heightened. Health and job security are under threat, while restrictions on movement
and liberties have become all too familiar.
Still, while a clear ending may not be in sight, we push on to try to make the existing
view as meaningful as possibly.
I guess it’s an Australian thing. We make the best of a situation

So while I finished off 2020 proclaiming that I was glad to see the back of
it ... it has set us up for success in this new normal.

In this edition of The R3 Monthly, the focus will be
applying some of those 2020 learnings to our new reality
- online mediations.
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Trauma-informed principles
What are trauma-informed principles? Do they apply in the
mediation space?
Trauma-informed principals are relevant to all contexts, services and institutions in
which people who experience the effects of unresolved trauma come into contact.
So yes, these principles certainly apply to mediation, a field inextricably connected
to the gamut of traumatic experience.
According to the Blue Knot Foundation, all that is required to become traumainformed is a basic knowledge of the impacts of stress on the brain and body, and
strategies to avoid reigniting trauma-related problems.
Research tells us (van der Kolk, ibid, Felitti, Anda et al, ibid.) trauma-related issues
are highly prevalent in the general population.
In a disturbing irony, it is understood that many who experience complex traumarelated problems have been re-traumatised by the very services they have
accessed for assistance.
Trauma-Informed Practice is a
strengths-based framework
grounded in an understanding
of and responsiveness to the
impact of trauma, that
emphasises physical,
psychological, and emotional
safety for everyone, and that
creates opportunities for
survivors to rebuild a sense of
control and empowerment
(Hopper et al., 2010).
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Core principles of trauma-informed practice from the Blue Knot
Foundation

Basic knowledge of the impacts of stress on the brain and body
Consistent emphasis on safety, trustworthiness, choice, collaboration and
empowerment
Consistent emphasis on the way in which a service is provided
Consistent emphasis on what may “have happened” to a client, rather than
what is “wrong” with them.
Recognition that difficult behaviour and/or symptoms may be the product of
coping mechanisms, and attempted self-protection, in light of prior adverse
experiences. If not seen through the lens of trauma, client behaviour is “often
and inappropriately labelled as pathological, when [it] should instead be
viewed as adaptations a person has had to make in order to cope with life’s
circumstances”.
A strengths-based approach which acknowledges people’s skills,
notwithstanding the weight of harmful experience they’ve endured. Further,
recognising and promoting resilience is also a fundamental component of
effective trauma-informed work

Trauma-informed practice is also cognisant of the many ways
stress can further traumatise those whose physiology and
psychology are disrupted and dysregulated, due to
unresolved adverse experiences.
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Becoming trauma-informed means recognising all aspects of a service and its
delivery.
So how has R3 Resolutions implemented trauma-informed design practices
into the online mediation space? For a detailed overview - see the August
blog "Mediating in lockdown - bringing trauma-informed practices to the
online setting

But if you are after "TL:DR" - here it is
Layout: A sense of safety is generally increased when the environment is
open, uncluttered and with unnecessary and distracting sounds removed.
be aware of what is around and behind you in your screen - try to be in a
space that appears open and uncluttered.
Furniture: In a face to face mediation, I always take into account the
arrangement of furniture and how it can impact participants' sense of
safety and power. Online - when thinking about the number of participants
and that feeling of crowdedness, talk to the participants about the likely
number of people that will appear on the screen and then show them how
to change the display so that they can control their online environment
Visual interest: This one ties into the layout point - having a busy
background , or too much visual complexity, can be distracting and
overwhelming - which in turn can increase stress and anxiety. But add a pot
plant in the background, and a sense of calmness is immediately created.
Light and colour: A trauma informed design focus is about ensuring that the
light and colour does not present a distraction or arouse negative emotions. A
simple tweak is to ensure that the lighting in the room you are sitting is not
flickering, buzzing or cutting in and out.
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A snapshot of developments in the practice areas R3 commonly
mediates
Mediations generally
It's not often that the Courts are called to consider conduct that takes place at mediation. In the
last quarter the Supreme Court considered:
The effect of a "settlement" reached via mediation conducted via AVL and telephone was
binding despite the Deed of Release not being signed at the time (as would happen if face
to face) - see BJP1 v Salesian Society
Whether, in a mediation that lasted for a total of 7 minutes, the parties were participating in
"good faith" - see Murphy v State of NSW

Historical child abuse
Another busy quarter for judgments in this area of law, including:
The WA District Court considered how three different insurance policies responded to a claim
for historical child abuse in BB V Helena College. You can read the Wotton Kearney casenote
here
The NSW District considered a claim involving allegations against a foster carer. His Honour
dealt with the challenging situation where the abuse was denied but the plaintiff was steadfast
in the allegations - Perry v Kinnear & Ors
The vexed question of whether "tendency" evidence of prior allegations is admissible was
considered by the Victorian Supreme Court in DP v Bishop Bird - the Court allowed the
evidence.
Grant v Bird is another permanent stay application - this one is of note as the (successful)
application was made after the mediation and on the first day that the matter was listed for
hearing. Whilst in NSW it is often heard at directions hearings that such applications should be
made promptly, this Victorian Decision suggests another approach.
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What's coming up?
Now ...
For those of us in Greater Sydney (actually the whole East Coast is heading the same way) It's
more of the same unfortunately ... groundhog day in lockdown life.
Nevertheless, it is a time that we need to look out for ourselves and one another. If you are
feeling the beginning of, or are in the depths of, lockdown fatigue, Beyond Blue has published a
helpful article which you can access here ... personally, I will be following the tip to limit my
news intake ... whilst it's important to stay informed, I am no longer finding watching the 11am
press conference, reading each newspapers summary and the endless social media
commentary (and vitriol) helpful.

The next three months ...
As incredible as it seems ... the calendar is now filling for November and December bookings,
so now is the time to review your matters and see which matters should proceed to mediation
before the end of the year.
Bookings for half or full day mediations, face to face or online, can be made via th R3
Resolutions website, or by contacting us directly on 0421 048 456 or by email,
jsomerville@r3resolutions.com.au
If, despite your best efforts, matters have not resolved and you are now tasked with organising
expert conclaves. R3 Resolutions now provides services as an independent facilitator of expert
conclaves.
Facilitators can add great benefit by chairing the expert conclave,
managing the competing interests and personalities of the experts,
encouraging discussions, explores areas of agreement and
records the opinions of the experts on the questions asked
in a written report.

Stay Safe and get vaccinated

Click the calendar to
check availability and
book and online
mediation

