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As the year draws to a close ...
... many of us will spend time reflecting on the
year that was and plan for the year that is
ahead.
In doing that I would like to express my thanks
for the support that has been received for R3
Resolutions from former colleagues, members
of the legal profession and from fellow
mediators. I look forward to continuing to work
with you all in 2020 and wish you all the best
for a relaxing and re-invigorating Christmas and
summer holiday.

tips and tricks
Providing the defendant's
solicitor with the
schedule of damages
well before the mediation
enables them to obtain
updated instructions as
to likely settlement range
if necessary
Think carefully about
whether any claim for
past or future economic
loss will impact on
Centrelink paybacks or
preclusion periods
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What does psychology have to do with mediation?
.... a lot actually
Many of you know that I studied psychology before I studied law. I’m not a psychologist, nor have I
practiced as a psychologist, but I have always been intensely interested in the intersection of law
and psychology.
As Paul Randolph said in his seminal book, “The psychology of conflict”, one of a mediator’s
principal aims is to secure an attitude shift on the part of those in dispute, which can only be done
by understanding the human characteristics and qualities that underpin many conflict situations.
A good mediator, whether intuitively or deliberately, will identify and recognize the psychological
factors at play and work with them to bring about a change in attitude and shift in perceptions as to
the outcome of the dispute.
It is highly unlikely that a shift in the attitude of parties in dispute will be achieved solely through
rational argument and logical persuasion. This is because each argument will have both a rational
and emotional element. It’s the emotional element that turns a difference of opinion into an intense
dispute, particularly if the emotional element triggers an “amygdala hijack” – the adrenaline and
cortisol released by the amygdala shuts off the cortex, the part of the brain that processes logic
and reason, making it hard to think clearly and rationally about a situation.
Obviously there is a role to play in outlining legal arguments and the application of facts – however
remember that in the vast majority of cases the parties are legally represented who have already
considered the strengths and weaknesses of their client’s case. Simply repeatedly stating that the
other side is wrong and telling them to accept it is not the most effective way to reach the common
ground of a dispute. The strengths of your client’s position can be articulated in a way that
prevents the amygdala hijack and creates the optimum environment for resolution.

Honestly – have you ever
prepared a detailed
position paper akin to
submissions, and the
other side says ... “you
know what, you’re right,
I’ve never looked at it like
that”?
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Managing the emotions
In just about every dispute, at some stage emotions have clouded a person’s
ability to listen to reasonable and logical arguments. particularly if the
emotional element triggers an “amygdala hijack” – the adrenaline and cortisol
released by the amygdala shuts off the cortex, the part of the brain that
processes logic and reason, making it hard to think clearly and rationally about
a situation.

When preparing for, and during, the mediation the legal representatives and the mediator
needs to be mindful of how the conduct of the parties may be perceived by one another and
whether there is a risk of the opponent’s ability to think logically being clouded by their
emotions. It’s a case of continually taking the emotional temperature of the parties and
reacting accordingly. A few tips to avoid the common ways in which people feel threatened
include:
Don’t skimp on the information you give your clients.
Ambiguity and lack of information creates uncertainty and a
loss of feeling of power. Manage your client’s expectations
in relation to the strengths and weaknesses of their case,
the adversarial process, the dynamics of mediation and an
openness to compromise. Worse still, if information is
presented to a client for the first time during a mediation it
may lead them to question your role as their lawyer.
From day one, separate the person from the problem –
there is no need in any conflict for toxic language,
derogatory comments and personal attacks. Such
language is guaranteed to be perceived as an attack on
someone’s sense of self which is going to be met with a
defensive measure. This applies equally in discussions
with your client and the other side.
Create a relationship of safety, respect and trust with both
your client and your opponent. Encouraging a cooperative
approach to a mediation enables both parties to maintain a
sense of control and feel valuable.
Actively listen to your client (and your opponent) and
illustrate that you have heard them through summarizing
statements and exploring issues.

Click to download
the mediation
preparation
checklist
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The opening statement - how important is it?
The opening statement provides a unique opportunity to argue your client’s position
directly to their opponent, address issues important to your client (which may not just
be legal issues) and to set the tone of the negotiations.
Careful thought should be given to the nature of the dispute and what is hoped to be
achieved at the mediation – the opening statement should then be pitched accordingly the opening statement in a construction claim is likely to be very different to an
institutional abuse claim.

A few key ground rules:
• The opening should be polite, yet firm. Avoid threats and offensive comments.
• If you haven’t already done so in your position paper, discuss the evidence and outline how you
will deal with any perceived weaknesses in your client’s case.
• Speak directly to the other side and not just the mediator.
• Do not speak over the top of one another – be courteous and respectful of the other parties right
to put their position.
• Listen attentively to the other party when they are making their opening statement. This is critical
in shifting a party’s perspective from proving their position to being ready to compromise it.
• Avoid taking copious notes, particularly while personal impact statements are given – it risks
being viewed as disrespectful.
• Prepare your client to hear statements being made that they do not agree with. Ask them to jot it
down briefly for later discussion rather than interjecting.
• Do not be afraid to show some empathy for the opposing party. Negotiations are always easier if
the parties illustrate that they have heard what the other party has said and a willingness to take
that point of view into account has been expressed. Exhibiting empathy is not a concession or an
admission, it reflects a deep understanding of someone’s perspective – not an agreement with it.
• Conclude by reiterating emphasizing the hope that a resolution can be reached

Tip - pay close attention to the body
language of the key decision makers during
the opening statement - be prepared to vary
the content, tone and length of your
statement in response to their reactions.
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What's coming up?
The next six months .....
We have recently teamed up with Inkling Legal Design to assist us in the testing
and pilot programme of our newest chatbot. It is certainly exciting to get input from
a legal design expert and to envisage the ways in which technology can assist in
reducing the trauma associated with compensation claims.
We are also working on the final stages of our white labelled FAQs chat bot which
may soon be available for purchase - watch this space!

The next three months ...
The last three months have no doubt been filed with informal settlement
conference and mediations. Many matters will have settled. However for those
that did not - expert conclaves and hearing preparations await. If you would like
our assistance in the facilitation of expert conclaves contact us directly on
0421 048 456 or by email - jsomerville@r3resolutions.com.au

Finally, in the lead up to 30 March 2020, we are
also offering a complementary one hour CLE on
"getting the most out of a mediation". Contact us to
book in a CLE session for your team.

Click the calendar
to check availability
and making a
mediation booking

