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Can someone please reboot 2020?
... what with the bushfires and COVID-19, the start
to this new decade is not what I was imagining
when I wished you a relaxing and re-invigorating
summer break. However, what it has shown us is
how agile the legal community can be to ensure
that we keep delivering great service to our clients.
This edition of the R3 Monthly focuses on online
and remote mediation and how you can prepare
yourself and your clients so that your practices can
keep ticking over during this incredibly unusual
environment we find ourselves in.

online mediation
tips and tricks
Plug in! - video
conferencing uses
ALOT of battery power make sure your devices
are connected to a
power source.
Whatever platform
you are using, satisfy
yourself it is secure.
Once on the platform,
check that you don't
have any confidential
materials visible on
camera on or your
computer desktop (if
screen sharing)
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What is an online, or remote, mediation ?
Online, or remote, mediations are, quite simply, mediations that take place, in part or in full, with the
participants interacting via some form of electronic communication.
The last face to face mediation I conducted was on 23 March 2020 (and that one was on the cusp with no handshaking and social distancing awkwardly enforced). Since then I have conducted 5
mediations, using a combination of a wide variety of electronic communications, including Zoom
conferences with multiple breakout rooms, joint sessions via Webex followed up by one on one, and
joint, telephone conferences, emails and a combination thereof. One of my fellow mediators has also
used Whatsapp and Facetime when the telephone lines were so congested that a stable phone
connection couldn't be made. While it has been a steep learning curve for all involved, pleasingly,
the mediations, although different, have been just as effective.
In the current environment, self isolation and social gathering restrictions have forced all businesses
to communicate online or remotely. For some people it has not been that different. Over the past few
years many firms have been transitioning to paperless and remote working and videoconferencing
has been their usual form of practice (for example plaintiff firms with clients in rural locations, or
insurers or national firms, that regularly have video conferences for claims reviews or team
meetings). However for some people it has involved upskilling in technology that they are being
exposed to for the first time.
Irrespective of which camp you fall into, the role of the mediator in an online mediation, is take
control of the technology, facilitate parties use of it, and master it in such a way that the technology
can fade into the background so that the parties can focus on the dispute.
Every mediator will attest to the mental exhaustion that follows the completion of a mediation.
Litigators take note .... it's the same form of exhaustion that follows after a full day in Court with your
client in the witness box being cross examined. The mediator will be "on" all the time, completely
focussed on each participant, carefully listening to everything
that is said, reframing parties' perspectives of a dispute,
more tips and tricks
watching the body language and the dynamics between the
Take up any offer to
parties, carefully watching their own body language and
have a pre-mediation
thought processes to maintain impartiality and being on the
tech check. Not only
lookout for common ground and road blocks so as to
can you use it to give
get the parties into the "zone of negotiation".
the mediator a deeper
Online mediation is no different - in fact, it involves all of
the above, just add in the uncertainty and challenges of
technology.

understanding of the
dispute and the
parties; it goes a long
way towards
dissipating any anxiety
about the technology
which may be a
distractor on the day.
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Technology is great when it works seamlessly, but we all know that doesn't always happen. In the
space of 48 hours I had a 7 hour mediation on Zoom with 5 parties from different locations
(including rural Victoria) and multiple breakout rooms, that proceeded without a glitch; followed by
a 45 minute pre-mediation Zoom conference with 4 people that was full of bugs and problems. If
that later scenario was a mediation, I would have needed to quickly switch hats between being
the IT helpdesk, change management expert and mediator, to ensure that the parties'
communications continued, they had confidence in me, and confidence that the mediation
process would still be effective.
There are many platforms and forms of technology that can be used for online mediations. While I
personally have found Zoom to be intuitive, user friendly and less invasive for participants, the
key is to be agile and flexible in the technology used and trust the mediator to control the process.
There is little point in forcing a participant to communicate via a particular form of technology if
they don't trust it or find difficult to use. There are enough other issues and drivers at play on the
day without adding in another.

"... the key is to be agile and flexible with the technology
used and trust the mediator to control the process"

Preparing for an online mediation ... what's different?
Many aspects of online mediation remain the same as a face to face mediation - the substance
of the dispute, the resolution strategy and the mediation process doesn't change - however
there are a few key differences that lawyers need to be aware of:
preparing yourself and your client for using the technology;
the content, and execution, of the mediation agreement; and
negotiating online.

The technology...

Click to download
the mediation
preparation
checklist

I'm not talking here about whether you use Zoom, Microsoft Teams, Webex or a bespoke
mediation platform ... rather it's about making yourself and your clients comfortable with the
technology, whatever it is. A party looks to their legal representative (and the mediator) for
confidence in the mediation process. As the lawyer you need to role model to your client at least
base level confidence in the technology and the effectiveness of online mediations. One way to
develop that is to have a pre-mediation conference with your client on the same form of
technology that will be used for the mediation. Even better, include the mediator. I have
adopted a practice of suggesting to each party a short videoconference a few days before the
mediation. It enable the participants to test the technology, have an informal chat to start
building rapport, and fosters a sense of control over how the mediation will proceed on the day.
Even if the technology fails on the day, or the wifi is unstable, in matters in which a premediation tech check has taken place, the parties seem to find the glitches less threatening;
they are more agile and are less likely to be distracted from resolving the dispute.
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The mediation agreement
The mediation agreement will require slight amendment, for example, it should include
references to electronic communications and communications after, or outside of, the
mediation to evidence any agreement reached but not able to be documented on the day.
Confidentiality undertakings should also be broadened to prohibit recordings and to ensure
that participants who may not be visible or the screen or who are listening to (but not
speaking in) a teleconference, sign the agreement. Finally, ensure that the mediation
agreement provides for the exchange of counterparts.
The mediation agreement will need to be circulated a few days before the mediation to
allow time for each participant to execute it. You should assume that not everyone will have
access to a scanner or can affix an electronic signature. Applications such as Docusign can
be useful here. I successfully used Docusign in a recent mediation to have the agreement
executed by 10 participants. It is however essential that the mediation bundle, and names of
participants, is provided to the mediator early to enable the mediator to prepare the mediation
agreement. If you have concerns about the use of electronic signatures, on 25 March, the
COVID-19 Legislation Amendment (Emergency Measures) Act 2020 (NSW) amended the
NSW Electronic Transactions Act to enable the remote execution of documents during the
COVID-19 pandemic (interestingly the amendments are valid for six months).

Negotiating online
While technology has come along way and online mediations are definitely working, they are
different. They are not exactly the same as meeting face to face. An effective mediation
advocate is one who can build rapport, trust and understanding with the other participants so
as to have constructive discussions and work towards a negotiated outcome. To maximise
the effectiveness of negotiating online, you will need to consciously engage with the
technology as the conduit to engaging with the other parties.
Ways you can do that include:
Look directly into the camera when speaking, this replicates
maintaining eye contact with the other parties. To do
this, position your computer/device so the camera is at eye level
and look at the camera, not the other parties on the screen,
when you are talking. Try placing a photo of someone next
to the camera and talk to the photo.
Position the camera so your face, and the top half of your
body, are in frame. This enables parties to read your body
language, thus emphasising the message that you are sending.

Click to download R3
Resolutions' updated
mediation agreement
which provides for
online/remote
mediations
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Speak slightly louder than normal; this portrays confidence, authority and credibility.
Minimise sound and visual distractions. As far as possible, conduct the mediation in a
quiet location and make sure your background is neutral and professional.
Avoid the temptation to multitask, even if you have the ability to do so. Don't check
emails or read other materials offscreen. This sends the strong message to the other
participants that you are not interested in what they are saying and leaves them with
the strong sense that they have not been heard.
While it may be more tiring, encourage videoconferencing and staying online for the
duration of the mediation - parties are more likely to persist with difficult discussions if
they have to look at your face. It is alot easier to hang up the phone, than it is to tell
someone to their face that you no longer wish to speak to them.

"... you need to consciously engage with the technology
as it's the conduit to engaging with the other parties."

One final, unspoken, difference often overlooked
During face to face mediations we are acutely aware of the demeanour, body language, tone
and comments of the other participants. However, during online mediations via
videoconference, we also see our own face on the screen. We can be distracted by our own
appearance, our facial features, body language and the sound of our own voice (particularly if
there is any feedback). Practice talking into your video camera so that it is not distracting, get
used to observing the body language you use and how you appear on screen. If you find it too
distracting turn off your camera. A claimant in an historical abuse mediation found seeing
themself getting upset so overwhelming that they wanted to abandon the whole process.
When I suggested she turn off her camera while telling her story, she was able to re-engage.
We all have unconscious biases when we interact with other people. During video
conferencing we are also seeing more of the other person than we would normally do in a
business setting. We often see into people's living rooms, home offices, see pictures on the
walls, personal ornaments and form judgments in relation to how similar or not the other
people on the screen are to us. While no doubt this will be researched in years to come, I
consider there is a risk we may inadvertently, or unjustifiably, rely on stereotypes we create
based upon those observations.
If you have the insight that this may be occurring, or as a matter of good practice, take the
time at the beginning of a mediation, to engage in small talk with the other participants so as
to start building a rapport, finding something you have in common and to help people look
beyond any superficial differences.
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Now ...

What's coming up?

Pleasingly, almost all mediations that had been arranged pre COVID-19 have proceeded online.
In two matters, the mediations were deferred for a month as the claimants had no internet
access and their legal representatives did not want to proceed via teleconferencing alone.
However it is clear that this time of social distancing will not be over anytime soon. Some Courts
are not listing any new hearings and some already listed matters are proceeding virtually - either
way there will be delays in matters getting to a final hearing and alternative dispute resolution
should be explored, now more than ever. Online mediation will play a vital role in that process.
The NSW Bar Association is maintaining a consolidated guide to Court procedures during
this period. You can access the guide by clicking on the
NSW Bar Association logo to the right.

The next three months ...
Once you have settled into "working from home" life and
have your teams operating remotely, carefully review your matters
to see whether there are any in which settlement discussions can be
explored. Parties may be anxious to resolve claims and may be amenable to discussions,
whether informal or via an online mediation. If you would like to discuss, or book, an
online mediation contact us directly on 0421 048 456 or by email,
jsomerville@r3resolutions.com.au

Finally .....
Stay safe, stay home and keep in touch with one
another. While this is a period of uncertainty and a new
way of doing business, our profession is agile and we can
continue to keep delivering great service to our clients.
If you have any questions on how online mediating works,
or need assistance in preparing, just give me a call.

Click the calendar to
check availability and
book and online
mediation

